








The 1998 Act extends to data 
collected by employers in the 
course of monitoring employees 
and will cover not only 
documentary evidence but  
video, audio, recorded telephone 
calls, in vehicle monitoring 
of driving patterns and other 
recorded information.  

The code makes it clear that 
employees have a legitimate 
expectation to keep their personal 
lives private and that they are 
entitled to a degree of privacy in the 
work environment.  The code makes 
the following recommendations:-

Carrying out an assessment of the 
impact of any proposed monitoring.  
This will consider looking at what 
interests the employer seeks to 
protect. What the effect will be 
on employees. Consideration of 
alternatives and whether the interest 
that the employer is protecting 
justifies the potential interference? 

Have a clear written policy on 
monitoring set out writing and 

provided to all employees which 
explains the nature and extent 
of the monitoring as well as the 
reasons for it and makes it quite 
clear what will be done with the 
information collected. 

Comply with the data protection 
principles as in other areas. 

Ensure that all those carrying out the 
monitoring are aware of the Data 
Protection Act 1998 obligations. 

Ensure that the monitoring system 
is set up so that if any requests are 
made by employees in accordance 
with their rights under the Act, 
summaries of the information can 
be made available.

Where employers wish to 
monitor e-mails and other 
electronic communications 
there are additional regulations 
to be observed namely the 
Telecommunications (Lawful 
Business Practice) (Interception 
of Communications) Regulations 
2000 and the Regulation of 

Investigatory Powers Act 2000 
which deal with the interception 
of electronic correspondence i.e. 
between sending and receipt.  
This would cover the opening of 
unread e-mails but does not cover 
checking e-mails which have 
already been opened.  

Briefly it is against the law for a 
business to intercept an electronic 
communication on its own or anyone 
else’s system although there are 
exceptions where there is consent 
or where it is for record keeping 
purposes or checking standards or is 
to prevent or detect crime.

One thing the code makes clear 
is that secret monitoring of 
employees will rarely be justified 
unless there is something going on 
which is criminal or close to it. 

Employers need to be aware of the 
obligations placed on them and 
check that their policies reflect 
those obligations.
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Monitoring employee 
correspondence

The Employment 
Practices Code issued 
by the Information 
Commissioner under 
the Data Protection 
Act 1998 lays down 
guidelines for the 
monitoring of employee 
correspondence.

Is your company policy clearly written?

Shareholders agreements

The minority have no rights under our company 
law to control day to day decisions, to insist that 
profits be paid out to the shareholders or to buy 
the shares of another shareholder who decides 
to leave the company.

Worst of all, the majority shareholders can 
always remove any director, whatever the 
director’s contract of employment says (though 
it can be expensive if they sue).

The devils in the detail
A shareholders’ agreement can vary or supplement 
the company law rules to give greater equality and 
fill the gaps which are not otherwise covered. 
Key issues to consider include:

n ��The activities the company will carry on. 
n �Intended ‘exit routes’ - trade sale, flotation, 

etc - and when you aim to exit. 
n �Dividend policy i.e. the profits to be paid out 

to shareholders compared to the proportion 
to be retained to fund the business. 

n �Who the board and senior management team 
will be, their remuneration and other terms of 
employment. 

n �Future funding (e.g. how much each 
shareholder will put in, whether third parties 
will be allowed in and on what terms). 

All for one, and one for all
The agreement then binds each shareholder to 
vote to achieve what you have agreed. It may 
give each a right to veto important decisions, 
such as:

n �Altering the company’s share capital or 
changing its activities. 

n �Buying or selling a business, or significant 
assets. 

n �Buying or selling premises. 
n �Appointing or removing a director from office, 

awarding any employee more than a certain 
salary, or sacking anyone earning more than a 
certain salary. 

n �Borrowing above a certain level, or granting a 
mortgage over company assets. 

n �Entering into capital or hire purchase 
contracts above a certain level. 

n �Taking out insurance other than for full 
replacement value. 

n �Buying any of the company’s shares back from 
a shareholder. 

n �Taking action to wind the company up. 

On an issue or transfer of shares, the agreement 
may allow minority shareholders a complete 
veto, or require the shares to be offered to 
existing shareholders, pro rata. Agreeing how 
shares will be valued is critical to avoid disputes 
on transfers later.

Agreements may contain a mechanism for 
resolving disputes, such as referral to a 
third party expert or arbitrator, or a buy-out 
mechanism so that, if a dispute can’t be sorted 
out, one side buys out the shares of the other, 
valued as per the agreement Agreements can 
also deal with a wide number of other company 
issues - for example how profits are to be 
distributed, protections for the business against 
unfair competition and ‘exit routes’.
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Shareholders may think of themselves as equal partners in their company, 
even though some have fewer shares. But the minority can be shocked to 
discover how few rights company law gives them if there’s a row - 
for example, if the company changes strategy or money is being diverted to 
provide salary or benefits to the majority.

Fill in the gaps for greater equality
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If you would like to find 
out more about the 
services that we provide, 
please e-mail or contact 
us to arrange a meeting. 

Monitoring Employee Correspondence Shareholder Agreements



Previously the law relating to 
directors’ duties largely derived 
from common law and equitable 
principles. The Act now provides a 
statutory statement of directors’ 
duties which codifies and builds on 
the existing law.

These provisions are due to come 
into force on 1 October 2007.

The prescribed duties owed by 
directors to the company are:

n to act within their own powers; 

n to promote the success of the 
company in good faith for the 
benefit of the members as a whole. 
In exercising this duty, directors 
must take into account factors 
such as:
 n ��the likely consequences of any 

decision in the long term;
 n �the interests of the company’s 

employees;
 n �the impact of the company’s 

operations on the community 
and environment;

 n �the need to act fairly between 
members of the company;

 n �to exercise independent 
judgement;

 n �to exercise reasonable care, 
skill and diligence;

 n �to avoid conflicts of interest;
 n �not to accept benefits from 

third parties; and
 n �to declare any interest in 

proposed transactions or 
arrangements with the company.

The duty to promote the company’s 
success (and all the factors to be 
considered) has introduced, at 
least in principle, the notion of 
‘enlightened shareholder value’ and 
broadens the factors that directors 
must reckon with, underpinned 
by a strengthened regime of 
shareholder claims against 
directors (derivative actions).

These derivative actions have often 
been complex, expensive and limited 
to cases where there was a potential 
fraud on minority shareholders.

The Act gives shareholders new 
rights to bring claims against 
directors (including former and 
shadow) for actual or possible 
negligence and breach of duty or 
trust. Claims may be brought by 
minority shareholders (present or 
future) without board approval.

Activists may try to purchase 
shares simply to campaign for 
corporate social responsibility 
by companies against whom 
grievances are held.

However, there will be considerable 
court supervision of any such claim, 
and courts will be obliged to consider 
whether shareholders’ actions 
themselves are brought in good faith.

The imminent implementation of 
these changes to directors’ duties 
suggests that profiles of directors’ 
roles and their engagement letters 
should be reviewed and amended 
if necessary.

For key decisions, consideration 
should be given to the prescribed 
duties. Time will tell whether it will 
become common practice to provide 
a useful paper trail of directors’ 
decision making processes.

Given the re-cast provisions 
governing when shareholders can 
bring derivative actions in the 
name of the company, it is essential 
that directors are made aware of 
the new law and that corporate 
governance is conducted so as to 
protect directors from the prospect 
of increased liability.
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Potential liability to 
increased claims
Among the many reforms introduced by the 
Companies Act 2006, those that have attracted 
most attention concern the position of directors and 
their potential liability to increased claims by both 
the company and its shareholders.

New concerns for directors
If you are in a position to gift or give away some of 
your wealth, this is one of the more straightforward 
solutions that is worth considering that could 
reduce a potential tax liability.

The limits on the amounts that you are permitted to 
give away without affecting IHT have been frozen 
for more than 25 years, and so the value of these 
gift allowances has also been severely eroded by 
inflation. Everyone can give away £3,000 each tax 
year to anyone they wish. The limit was last raised 
from £2,000 to £3,000 in 1981. If it had increased in 
line with the retail price indices (RPI), it would now 
be worth £8,319.

Husbands and wives each have their own 
allowance. You don’t have to give away the 
whole amount to one person – it can be divided 
among a number of people as long as it does not 
exceed £3,000. This allowance can be carried 
forward to the next tax year if it is not used.

There are also a number of marriage gifts that 
have remained unchanged for even longer. 
They were set in 1975. Parents can give £5,000 
(inflation would make it worth £31,383 now) to 
the bride or groom in the year their offspring is 
married. Grandparents or great-grandparents 
can give £2,500 (£15,691) and other family and 
friends can give £1,000 (£6,277). You can give 
away unlimited gifts of £250 to any number of 
people each tax year but you cannot combine 
this with one of the other gifts that are exempt.

Some gifts can also be made without any cap 
being set by HM Revenue & Customs. These gifts 
can be anything of value – for example, shares, 
antiques or collectibles as well as cash. Provided 
you survive for a further seven years, the assets 
are no longer counted as part of your estate and 
are known as potentially exempt transfers (PETs).
During the seven years, the tax burden gradually 
decreases. After three years, the tax on the gift is 

reduced by 20 per cent. Each subsequent year, it 
falls by a further 20 per cent until it disappears 
entirely after seven years. So, by the end of the 
fourth year it is reduced by 40 per cent , then by 60 
per cent after five years, 80 per cent the next year 
and finally 100 per cent after seven years.

One advantage is that the value of a PET is 
set at the outset, and so any increase in its 
value during the seven years is disregarded for 
tax purposes. But, if the gift is in the form of 
investments or valuables that have increased in 
value since they were first bought, you could be 
liable to capital gains tax (CGT) of up to 40 per 
cent on your profit.

There is another type of gift you can make which 
avoids all these restrictions. There is no ceiling 
on the amounts and they immediately fall out of 
your estate. These are gifts of regular amounts 
from your income but they are not allowed to 
reduce your standard of living. 

You cannot give away lump sums from your 
capital. The amounts must come from the 
income you receive, perhaps from your pension, 
savings or investments, and they must be surplus 
to your requirements. The idea is that you are 
not allowed to impoverish yourself. People often 
use them to help with their family’s mortgage or 
school fees.

You can give these sums away monthly, annually 
or as frequently as you wish, and they will not 
be counted as part of your estate when you 
die. Gifts to charities, universities and certain 
national institutions such as museums are also 
free from IHT.

Everything left to husbands, wives and civil 
partners is exempt from death duties. Any assets 
given to other heirs over the £300,000 limit 
(2007/08) is taxed at 40 per cent.

When to review
It’s risky to think of your IHT planning as ‘done’. 
Review your planning (and your will) annually, or 
immediately you or your spouse’s circumstances 
change, such as:

n You buy or sell a house or flat. 
n �You get married, or enter into a civil partnership. 
n �There are new children in the family or you 

become a godparent. 
n �You change from being employed to self-

employed, or vice versa. 
n �You buy a holiday home, especially if it’s 

overseas. 
n �There is a substantial windfall, e.g. you inherit 

a property or win the lottery. 
n �You divorce, your civil partnership ceases, or 

you separate. 
n �You lose a member of the family. 

Alternatively, if you own a business or business 
assets, shares in an unquoted company, or a 
farm, its value is usually reduced for IHT purposes, 
provided you meet certain ownership conditions. 
If you haven’t already, consider investing in these 
assets – and take advice to make sure you meet the 
conditions.  The reductions include:

n �100 per cent for your business or your interest 
in a business (e.g. if you were a partner in a 
partnership). 

n �100 per cent for your shareholdings in ‘qualifying’ 
unquoted companies (including those listed on 
the Alternative Investment Market). 
n �50 per cent for land, buildings and certain 

other assets used in a business you were 
partner of, or by a company you control. 

n �100 per cent for interests in agricultural land, 
including certain tenancies that started after 
31 August 1995. 

n �50 per cent for most other tenanted 
agricultural land. 
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Consistently rising house prices over previous years have exposed many 

ordinary homeowners to a potential inheritance tax (IHT) bill as a growing 

number of estates exceed the current IHT threshold of £300,000 (2007/08). 

It’s good to give

Cutting an inheritance tax bill
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If you would like to find out more about the services that we 
provide, please e-mail or contact us to arrange a meeting. 

If you would like to find out more 
about the services that we provide, 
please e-mail or contact us to 
arrange a meeting. 

Cutting Inheritance TaxIncreased Liability Claims



the need for shareholder approval. 
A company may not have corporate 
directors only – at least one 
director must be a natural person. 
Directors may keep their residential 
addresses confidential by notifying 
a service address to Companies 
House, and for the Company’s 
Register of Directors. 

They must also supply a residential 
address, but this will not be 
available to the public. The company 
must maintain a confidential 
Register of Directors’ Residential 
Addresses. Review the composition 
of your board, and any subsidiaries 
as the new rules approach. 

Directors’ duties are ‘codified’, i.e. set 
out in the Act, rather than gleaned from 
decisions in court cases. The overriding 
duty is to act in the way the director 
considers, in good faith, would be most 
likely to promote the success of the 
company for the benefit of its members 
as a whole. In general, directors’ 
behaviour will be unchanged, although 
there are specific new rules governing 
directors whose personal interest’s 

conflict with their company’s. This could 
particularly affect those with multiple 

business interests or directorships. 
Consider training for directors, 
particularly in relation to conflicts; 
review your board procedures to ensure 
compliance with the codified duties; and 
consider directors’ and officers’ liability 
insurance, and indemnities for directors, 
in the event of breach of their duties. 

Private companies will no longer 
need to appoint a company 
secretary. Consider whether to 
retain your company secretary. 
There will be a new right for any 
business, including a sole trader or 
partnership, to object to a limited 

company name on grounds it is 
too like its own. These disputes will 

be heard by new ‘company names 
adjudicators’. Consider whether any of 
your names are liable to be objected 
to, and whether there are company 
names you wish to object to. 

A person wishing to inspect your 
company’s Register of Members 
must give his name and address, 
and the purpose to which he will 
put the information. 

It will be easier for minority 
shareholders to take legal action 
against directors on behalf of the 
company if they think the directors 

have breached their duties - to 
bring what lawyers call ‘derivative 
actions’. 

Share transactions will be easier. 
Companies will not need to 
maintain an authorised share 
capital, and directors of private 
companies with only one class of 
share will be able to issue shares 
without needing an authority to 
do so from the shareholders. It will 
be easier to reduce issued share 
capital, and the rules for issuing 
redeemable shares and buying 
shares back from shareholders are 
made simpler. 

Directors who refuse to register 
a transfer of shares to a new 
shareholder will have to give reasons. 
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The first changes, in January 
2007, included statutory rules 
for electronic communications 
between companies and 
shareholders - particularly, the 
power to use websites and emails 
to publish notices and other 
communications. 

Companies that already 
communicate electronically 
should consider reviewing their 
practices to take advantage of the 
new rules, and those who don’t 
should consider changing their 
Articles to allow for electronic 
communications from January.
 
No dates have been set for other 
changes, but they include the 
following: 

Companies will no longer have to 
state what they are set up to do in an 
‘objects clause’ in their Memorandum 
of Association. Instead, they will 
be able to carry on any lawful 
activity – unless they include specific 
restrictions on their activities in their 
Articles of Association. 

The objects clauses of existing 
companies will be treated as if 
they were restrictions set out in 
their articles. But it is uncertain 
how the courts will deal with such 
clauses in a dispute – they will 
have to construe clauses written 
to empower the company to act, 
as restrictions. 

Private company shareholder 
decisions made in writing (without 
holding a meeting), will not need 
to be signed by every voting 
shareholder as now, but may be 
passed by majority votes, according 
to the type of decision. Consider 
whether you wish to retain 
unanimity or use the new rules.

The requirements to hold an annual 
general meeting, and to present 
accounts to the shareholders at a 
shareholders’ meeting very year, are 
abolished. A company that wishes to 
hold an annual shareholders’ meeting 
must specifically provide for one in its 
Articles of Association.
Directors must be over 16, and can 
serve even when over 70, without 

What’s new?

Private limited 
companies prepare 
for change
The new UK Companies Act will bring significant 
changes for UK companies - especially private 
companies - as it is brought into force. The 
Companies Act 2006 is the biggest Act ever, and 
will particularly affect private limited companies. 
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If you would like to find 
out more about the 
services that we provide, 
please e-mail or contact 
us to arrange a meeting. 

A person wishing to inspect your 

company’s Register of Members 

must give his name and address, and 

the purpose to which he will 

put the information. 

Prepare For Change Prepare For Change
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Insurance contract law
Proposals to modernise the law

The Law Commission 
has launched a new 
consultation into 
insurance contract 
law. It is calling for 
comments on its 
proposals to modernise 
the law relating to 
misrepresentation, non-
disclosure and breach of 
warranty by the insured.

The consultation paper states that 
the reform is necessary to “strike a 
fair balance between the interests 
of insurers and policyholders”.

It adds that it does not believe that 
Financial Services Authority (FSA) 
rules or the Financial Ombudsman 
Service (FOS) are adequate 
substitutes for law reform.

The paper states: “The current 
position is needlessly complex, 
confusing and inaccessible, with 
the potential for cases of real 
injustice falling into the cracks in 
the system.

“The law should be brought into 
line with accepted good practice, 
and set out in a clear statutory 
statement of the obligations on 
both insureds and insurers.”

Within consumer insurance, 
the Law Commission suggests a 
mandatory regime based largely on 

FOS guidelines, while in business 
insurance it proposes a ‘default 
regime’ based on good practice to 
apply in absence of an agreement 
to the contrary.

One major suggestion is the introduction 
of a five-year non-disclosure deadline 
for life insurance policies.

The consultation paper states: 
“A cut-off period would not 
benefit fraudsters directly as 
it would not apply where the 
misrepresentation was shown to 
be deliberate or reckless.

“It is possible that some people 
may deliberately give false answers 
in the hope that they will live five 
years and that any inaccuracies 
will then be viewed as careless 
rather than reckless. However, this 
would be a risky thing to do: they 
may die within five years, and even 
if they live longer, their dishonesty 
may be discovered.”

The Law Commission predicts the 
costs of such a new system in the 
consumer insurance sector would 
be minimal as the proposals reflect 
FSA and FOS rules and practice, 
with the main impact being for 
firms that disregard these rules 
as they would not be able to 
circumvent the law.

The Association of British Insurers 
(ABI) commented that they would 
scrutinise the Law Commission’s 
proposals to ensure that they added 
real value to the regulatory system 
and did not distract from the efforts 
already underway to modernise 
regulation by being prescriptive.
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If you would like to find 
out more about the services 
that we provide, please 
e-mail or contact us to 
arrange a meeting. 

Orange, T-Mobile and 3, the British 
mobile operators, are all insisting 
that their customers will benefit 
from a new, cheap “Eurotariff” 
for roaming only from the legal 
deadline of August 30. 

The Commission has launched 
a special website naming and 
shaming tardy operators. It aims 
to those mobile companies who 
have entered into the “spirit” of 
the new roaming laws, rather than 
just the letter, and rushed to enable 
customers to benefit from cheaper 
tariffs ahead of the legal deadlines 
that it has laid out. Brussels 
estimates that about half of 
mobile companies in the European 
Union have already activated the 
Eurotariff. 

The European Commissioner  
for Information Society and 
Media, announced plans last year 
to introduce new legislation to 
cut the cost of making calls  
from abroad. 
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British holidaymakers will lose out on cheap calls from 
abroad this summer because mobile operators are 
dragging their feet over new European Commission laws 
on the use of mobile phones abroad. 

Legislation to cut 
the cost of making
calls from abroad
Mobile phone companies role out a Eurotariff

If you would like to find 
out more about the services 
that we provide, please 
e-mail or contact us to 
arrange a meeting. 

Orange, T-Mobile 

and 3, the British 

mobile operators, are 

all insisting that their 

customers will benefit from 

a new, cheap “Eurotariff”  

for roaming only from  

the legal deadline 

of August 30. 

Insurance Contract Law Making Calls Abroad



Stage one
The work carried out after agreement in principle 
is reached, but before the seller and buyer are 
bound by contract to proceed with the matter.

Stage two
The stage between “exchange of contracts” 
(when the parties become contractually 
committed) and “completion” (the day on which 
money changes hands in return for the keys and 
transfer of ownership, i.e. the day on which you 
are entitled to move in).

Stage three
The conclusion of the formal side of the transaction, 
when any Stamp Duty Land Tax Returns are filed 
and any tax paid. An application is made to  
H M Land Registry for the registration of title.

Glossary of terms 
Appropriate searches - these searches include a 
local search which is the search in the registers 
maintained by the district council in relation 
to such matters as road charges and planning 
decisions. The expression includes the enquiries 
made of different departments of the council to 
do with a wide range of other matters which may 
affect the property. 

Apart from road proposals affecting land 
within 200 metres of the property, the local 
authority search will only give information 
about the property itself. The search will give no 
information about other property, for example, 
the development of neighbouring land. If, 
therefore, you are concerned about the possibility 
of development or any matter relating to other 
property in the neighbourhood, you should make 
enquiries of the local authority before you consent 
to exchange of contracts on the purchase. 

Other searches also include an environmental 
search, a drainage and water search and a 
chancel check. Depending on where the property 
is situated it may also be necessary to carry out 
additional searches such as a coal authority 
search, brine search, hard rock mining search, 
radon search, London Transport or even a British 
Waterways Board search. 

Completion - the date fixed for transfer of 
ownership, on payment of the price.

Deposit - part of the purchase price paid at 
exchange of contracts, normally 10 per cent.

Exchange of contracts - the exchange of one 
copy signed by the buyers for another signed 
by the seller. At this point both parties become 
committed to proceed.

Mortgage - document recording loan of money 
secured on the property. If payments are not 
maintained, the lender may have the right to 
take possession and sell the property.

Preliminary enquiries - a series of questions 
addressed to the seller, who is expected to answer 
from his own knowledge about such matters as 
disputes with neighbours, or work to be done on 
the property needing building regulation approval, 
or rights enjoyed over the property.

Protocol forms - these are the standard 
forms which are completed by sellers at 
the outset of the transaction and consist of 
the ‘seller’s property information’ form and 
fixtures, fittings and contents list. If the 
property is leasehold then there will also 
be a ‘seller’s leasehold information’ form. 
The questions are about the property which 
sellers should be able to answer without 
too much difficulty. The fixtures, fittings 

and contents list is filled in by the seller in 
order to indicate which items are or are not 
included in the sale price.

Registration of title - ownership of unregistered 
land is proved by showing its recent history as 
recorded in the “deeds”. In all areas of the country 
title to land now has to be registered in one of 
the registries maintained by the Land Registry on 
completion of a purchase.

The register records ownership and all important 
details of rights and liabilities and any mortgages 
affecting the property. Nowadays all Title registers 
are held electronically and “hard copy” Land or 
Charge Certificates are no longer issued.

Transfer - the document transferring ownership.

Stamp duty land tax - this is a tax on 
property transactions where the price exceeds 
£125,000.00 (2007/08 tax year). 

The current bands are: 
0 per cent up to	 £125,000
1 per cent from	 £125,001 to £250,000
3 per cent from	 £250,001 to £500,000
4 per cent over	 £500,000 
For residential land and property outside of 
disadvantaged areas there is no change or on 
zero-carbon homes up to £500,000. 
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Conveyancing
Understanding the process, the three main areas to consider:
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The authority is not the first 
organisation to turn to the Protection 
from Harassment Act to seek to 
restrict protests. However, the 
Act has been used mainly to curb 
demonstrations and other action by 
animal rights activists rather than 
against environmental campaigners.

Several firms targeted by animal 
rights groups have won “exclusion 
zones” around premises and 
employees’ homes. But Oxford 
University lost in an attempt to 
curb protests in a wide area of 
the city when a judge called the 
zone “inordinately large” and 
“impossible to identify”.

Under the Act the courts are able 
to bar individuals from gathering 
in specific areas or from targeting 

individuals. Anyone breaching the 
order is guilty of a criminal offence.

The Act created four new 
offences: harassment, which 
carried a maximum of six months 
in jail; putting someone in fear 
of violence, which carries a 
maximum term of five years; 
breaching a civil injunction barring 
an individual from a particular 
area, which carries a maximum 
five years in jail; and breach of 
a restraining order, carrying the 
same penalty.
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A law introduced a decade ago to protect women 
from stalkers is being used by BAA to attempt to 
curb protest action at Heathrow.

Authority turns to 
the Protection from 
Harassment Act
Environmental campaigners restricted

If you would like to find out more 
about the services that we provide, 
please e-mail or contact us to 
arrange a meeting. If you would like to find 

out more about the 
services that we provide, 
please e-mail or contact 
us to arrange a meeting. 

Conveyancing Harassment



When entering into a “full repairing and 
insuring” commercial lease, the repair obligation 
is one of the most important clauses to consider 
in order to ensure that your position, whether as 
landlord or tenant, is protected.

The precise wording of the obligation must be 
carefully negotiated and understood as liability 
for repairs is one of the most common areas of 
dispute between Landlord and Tenant. The case 
of Janet Reger International Limited v. Tiree 
Limited clearly highlights this issue.

Janet Reger had a lease of premises consisting of 
a ground floor and basement for use as offices 
and retail space. In 2003, the basement started 
showing signs of damp. For a period of two years 
the Landlord acknowledged the damp problem and 
whilst it did not refuse to carry out remedial work 
neither did it take any steps to rectify the problem.

In 2004, Janet Reger had to move out of the 
premises and the cause of the problem was 
identified as the damp proof membrane in the 
flooring not being linked into the damp proof 

course in the walls. The damp proof course was, 
therefore, not continuous and allowed the water 
to penetrate.

The repair covenant in the lease stated that the 
Landlord should “use reasonable endeavours to 
repair, renew and maintain the structure.” As the 
damp proof membrane was in the floor, and this 
was deemed part of the structure, Janet Reger 
commenced proceedings against the Landlord to 
rectify the problem.

Janet Reger alleged that the Landlord was in 
breach either of its express covenant to repair 
the structure or of an implied obligation to 
remedy any defective part of the structure which 
would cause damage to the premises which 
Janet Reger was under an obligation to repair.

A tenant must show that the subject matter of 
the covenant (i.e. the structure) has deteriorated 
in order to prove an obligation to repair. The 
Landlord argued that it had no liability as the 
structure of the premises, such as brickwork, had 
not been affected.

Janet Reger’s main challenge was to convince 
the judge that the damp proof course had 
deteriorated. The judge found in favour of the 
Landlord; holding that the damp proof course 
had not actually deteriorated rather it had been 
defectively installed.

The judge held that Janet Reger would be 
responsible for the repairs as it was required 
under the lease to “put and keep the premises 
in good repair and condition”. He held that 
the word “condition” adds something to the 
meaning of the word “repair”. The damp arising 
from the lack of an effective damp proof course 
was a feature of the “condition” of the property 
and had to be rectified under the tenant’s 
repairing covenant, despite the fact that the 
premises themselves were not in disrepair.

The judge also dismissed the implied obligation 
argument stating that the Court would be slow 
to imply any terms into a complex and highly 
negotiated legal document such as a lease.

Date of article: August 2007
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